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Development Tribunal – Decision Notice   

 
        
 
 
 
 
Planning Act 2016  

 
Appeal Number: 11-18 
  
Appellant: Alpha Planning Applications Pty Ltd 
  
Assessment Manager: Southern Downs Regional Council (the Council) 
  
Site Address: Lot 15 on L187 Tummaville Road, Leyburn QLD (the property) 

 

Appeal 
 
Appeal under Section 229 of the Planning Act 2016 with respect to a refusal by the Council to approve an 
Application for a Material Change of Use for a Dwelling House on the property.  

 
 

Date and time of hearing: 12 June 2018, 11.00am 
  
Place of hearing:   Office of the Southern Downs Regional Council, 64 Fitzroy Street, 

Warwick 
  
Tribunal: Professor Victor Feros –  Chair 
 Lama Khalifa – Referee  
 Anne-Maree Ireland – Referee  
  
Present: Andrew Hill 

Ken Harris 
Annette Doherty 
Mandy May 

Appellant 
Southern Downs Regional Council 
Southern Downs Regional Council  
Southern Downs Regional Council 

 

Decision: 
The Development Tribunal (Tribunal), in accordance with Section 254 of the Planning Act 2016 (the Act) 
sets aside the decision of the Council to refuse the Application and approves the Application for a 
Development Permit for a Material Change of Use for a Dwelling House, subject to the following conditions:  
 

(i) general compliance with the submitted plans;  
(ii) preparation of an emergency evacuation plan for flood events; and 
(iii) the keeping of a hard copy of the emergency evacuation plan at the property. 

 
Please be advised that you may elect to lodge an appeal/declaration about this matter in the Planning and 
Environment Court (the Court). The Court appeal period starts again from the date you receive this Decision 
Notice which should be attached to the Court appeal lodgement documentation.  

The following link outlines the steps required to lodge an appeal with the Court. 
http://www.courts.qld.gov.au/courts/planning-and-environment-court/going-to-planning-and-environment-
court/starting-proceedings-in-the-court 
 

http://www.courts.qld.gov.au/courts/planning-and-environment-court/going-to-planning-and-environment-court/starting-proceedings-in-the-court
http://www.courts.qld.gov.au/courts/planning-and-environment-court/going-to-planning-and-environment-court/starting-proceedings-in-the-court
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Background 
1. The Application, the subject of the Appeal, was lodged on 22 September 2017 by Homeworthy 

Inspection Services to the Council on behalf of the property owners, Robert Newman and Cheryl 
Newman (the owners).  

 
2. The Application sought a Development Permit for a Material Change of Use for a Dwelling House to be 

constructed on the property. Relevant details of the proposed house are as follows: 
• a floor area of approximately 80m2; 
• one bedroom; 
• set 1.5m above the natural ground level; and 
• located approximately 80m from Tummaville Road and situated in the north eastern part of the 

property approximately 80m from the northern boundary.  
 
3. An information request was made by the Council and a response provided by the Appellant on 12 

December 2017.  
 
4. The Council refused the Application on 31 January 2018. The reasons for refusal were as follows: 

• “The entire site is located within the Flood Hazard Overlay and there is no alternative flood-free site 
on the land. Tummaville Road is also subject to flooding and there are no alternative flood–free 
access routes. The proposed development would increase the risk to people and property in a flood 
event. The depth and velocity of flood water during a 1% AEP flood event are excessive, both at the 
development site and the evacuation route, and the evacuation distance to a flood free area is also 
excessive; 

• The proposed use cannot comply with the following sections of the Southern Downs Planning 
Scheme: 

o Section 8.2.5.2(1) Flood hazard overlay code, Purpose 
o Section 8.2.5.2(2) Flood hazard overlay code, Purpose 
o Section 8.2.5.3 Flood hazard overlay code, Assessment Criteria AO1 and PO1 
o Section 9.3.7.2 Residential uses code, Purpose 
o Section 9.3.7.3 Residential uses code, Assessment Criteria AO1 and PO1 

• The proposed use development does not comply with the following Assessment Benchmarks of the 
State Planning Policy 2017 – Part E – Natural hazards, risk and resilience 

• Under the Coty Principle, the proposed development cannot comply with the following sections of 
the proposed amendments of the Southern Downs Planning Scheme: 

o Section 8.2.5.3 Flood hazard overlay code, Assessment Criteria AO1 and PO1” 
 
5. An appeal to the Development Tribunal was lodged on 28 February 2018 and a hearing took place 

before the Tribunal on 12 June 2018.  
 
6. During the course of the hearing, the Tribunal was advised that the house had been constructed in late 

2017 in accordance with the Application.  
 

7. Following the hearing, the Tribunal attended Leyburn and viewed the Property and surrounding area. 

Material Considered 

The material considered in arriving at this decision comprises: 
 

(i) Form 10 – Appeal Notice, grounds for appeal and correspondence accompanying the appeal lodged 

with the Tribunals Registrar on 1 March 2018. 

(ii) Southern Downs Regional Planning Scheme 2012 

(iii) Leyburn Flood Risk Management Study 

(iv) Information Request dated 17 October 2017 
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(v) Applicant’s Information Request Response dated 21 December 2017 

(vi) Decision Notice dated 31 January 2018 

(vii) Instructions of Appeal including written representations dated 28 February 2018  

(viii) Two (2) photographs of the dwelling house provided at the Hearing and marked as Exhibit 1 

(ix) Request for Building Information from Southern Downs Regional Council to Homeworthy Inspection 

Services dated 6 September 2017 provided at the hearing and marked as Exhibit 2 

(x) Drawings/maps provided at the Hearing and marked as Exhibits 3 and 4. 

Findings of Fact 
The Tribunal makes the following findings of fact: 
 
8. The property is zoned Rural in the Southern Downs Regional Planning Scheme 2012 and is located 

within the Flood Hazard Overlay Map and subject to Code Assessment.  
 

9. The Leyburn Flood Risk Management Study was the basis for informing the Flood Hazard Overlay within 
the Scheme.  

 
10. The entire property and evacuation routes are located in a low flood hazard area with reference to the 

Flood Hazard Overlay Map. 
 
11. Council’s primary concern is the safety of persons and the community during a flood event; namely, that 

the property would be cut off and persons be unable to evacuate or attempt to evacuate and be exposed 
to an unacceptable risk. In relation to the community, Council’s concerns are that rescue activities in 
relation to others would be adversely affected if rescue activities are required in respect of the subject 
property and its residents.  

 
12. The raising of the dwelling house places it above the level of predicted flooding.  
 
13. An early warning system for flooding exists and operates in Leyburn whereby flooding is predicted to 

reach the dwelling within a period of six to eight hours.  
 

14. A key aspect of flood management is education. 

Reasons for the Decision 
15. The Tribunal has reviewed the material provided and the submissions made and finds as follows: 
 

(a) The proposed development is Code Assessable within the Rural Zone Code and is assessable 
against the provisions of the Residential Uses Code and the Physical Infrastructure Code including 
relevant Overlays, in particular Flood Hazard Overlay.  

 
(b) There are no stated grounds within the Council’s refusal with reference to the Rural Zone Code or 

the Physical Infrastructure Code.  
 

(c) With reference to the Flood Hazard Overlay Code: 
 

(i) The Tribunal considers that the subject development meets Clause 8.2.5.2 Purpose (1) as 
the siting and construction of the proposed dwelling house seeks to minimise risk to life, 
property, community and the environment.  
 

(ii) Notwithstanding that the whole property is located in the Low Hazard designation, the house 
is situated in an appropriate part of the property with respect to access to Tummaville Road; 
and further, its construction above the expected flood event minimises risk and accordingly, 
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meets Clause 8.2.5.2 Purpose (2)(a) and (b). Furthermore, the Tribunal considers that 
Clause 8.2.5.2 Purpose (2)(c) is met, as the construction of a single one-bedroom dwelling 
house of minimal floor area is not inconsistent with conserving the majority of the land for 
sustainable rural use. 

(iii) Acceptable Outcome AO1 is not met by the proposed development and therefore the
development is to be assessed against Performance Outcome PO1, which states:
“Development siting and layout responds to flooding potential and maintains personal safety
at all times.”

(iv) Accordingly, it is concluded that the siting and layout of the proposed development does
respond to flooding potential and given the elevation of the dwelling house, it is considered
that personal safety is maintained at all times. House occupants may remain in the dwelling
during a maximum flood event or, alternatively, have the ability to evacuate given the time in
which a maximum flood event is likely to occur.

(v) Council did not refer any further conflicts with the Flood Hazard Overlay Code. This is
relevant as PO2 relates to development design and construction and PO5 relates to avoiding
increases in relevant flooding parameters.

(d) With reference to the Residential Uses Code:

(i) Clause 9.3.7.2 Purpose (1) is not particularly relevant to the development, rather Clause
9.3.7.2 Purpose (2) provides that dwelling houses should only occur on land suited to the
development and occupation of residential buildings and are responsive to the Region’s
climate. The Tribunal acknowledges that Council does not consider residential houses as
suitable development on land subject to a flooding risk. However as concluded above, as
there is no conflict with the Flood Hazard Overlay Code and as the property is in a Low Flood
Hazard Area, it is considered that there is little conflict with the purpose of the Residential
Uses Code.

(ii) The subject development does not meet Acceptable Outcome AO1 in Clause 9.3.7.3 and
therefore the development is to be assessed against Performance Outcome PO1 which
(relevantly) provides that “Dwelling house is located on a site that is free from natural
hazards.”

(iii) “Natural hazards” is not defined in the Planning Scheme. The relevant natural hazard at issue
in this Appeal is a flood event. It is considered that there is a conflict with PO1 as the dwelling
house is located on a property that is not free from a flood event given that the property is
located in the low hazard flood area. However, it is concluded that the development complies
with the purpose of the Residential Uses Code, with reference Clause 5.3.3(4)(c)(i), and that
therefore the development complies with the Residential Uses Code.

16. In the circumstances, it is unnecessary to consider proposed changes to the Southern Downs Regional
Council Planning Scheme.

Victor G Feros 
Development Tribunal Chair 
Date: 19 July 2018 
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Appeal Rights 
  
Schedule 1, Table 2 (1) of the Planning Act 2016 provides that an appeal may be made against a decision 
of a Tribunal to the Planning and Environment Court, other than a decision under section 252, on the ground 
of – 
 
 (a) an error or mistake in law on the part of the Tribunal; or 
 (b) jurisdictional error.    
 
The appeal must be started within 20 business days after the day notice of the Tribunal decision is given to 
the party. 
 
 
 
 
The following link outlines the steps required to lodge an appeal with the Court. 
http://www.courts.qld.gov.au/courts/planning-and-environment-court/going-to-planning-and-environment-
court/starting-proceedings-in-the-court 
 
 
 
 
Enquiries 
 
All correspondence should be addressed to: 
 
The Registrar of Development Tribunals 
Department of Housing and Public Works 
GPO Box 2457 
Brisbane  QLD  4001 
 
Telephone (07) 1800 804 833  Facsimile (07) 3237 1248  
 

http://www.courts.qld.gov.au/courts/planning-and-environment-court/going-to-planning-and-environment-court/starting-proceedings-in-the-court
http://www.courts.qld.gov.au/courts/planning-and-environment-court/going-to-planning-and-environment-court/starting-proceedings-in-the-court

