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POOL FENCING LAWS —  

WHO CAN TAKE ENFORCEMENT ACTION? 
 
Purpose:  
 

To clarify who has authority to take enforcement action in relation to a breach of 
Queensland’s pool fencing laws.   

 
Background:  
 

A number of councils have expressed confusion about who can enforce pool fencing laws, 
in particular: 
 
(i) Can local governments take enforcement action in relation to pool fencing laws, 

particularly while a development assessment process, commenced by a private 
building certifier, remains outstanding? and  

 
(ii) Can local governments use authorised persons other than building certifiers for the 

enforcement of pool fencing laws?  
 

The Department of Local Government, Planning, Sport and Recreation is keen to support 
Council inspection programs and has obtained crown law advice to clarify that council 
officers do not need to be building certifiers to take enforcement action in relation to pool 
fencing laws.  

 
Legislation 
 

Building Act 1975 
Integrated Planning Act 1997 
State Penalties Enforcement Act 1999 
Local Government Act 1993  

 
Interpretation 
 

The Building Act 19751 provides that the owner of a pool, on residential land, is required to 
ensure the pool is fenced and maintained to a standard.  
 
 
 

 

 

1 BA-section 22(4) 
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The Building Act 19752 and the Integrated Planning Act 19973 both make provision for 
enforcement action when a pool fence is non-compliant. 
 
Integrated Planning Legislation 
The Integrated Planning Act 1997 (IPA) requires that for an enforcement notice to be 
served, non compliance must arise in relation to the absence of a development permit or 
failure to comply with a condition of a development permit.  
 
Any development permit issued by a local government or a private building certifier acting 
as assessment manager, should contain a condition that mandatory inspections are required 
of the - 
  

• pool fence, before water is placed in the pool4  -(Fence); and 
• development at the completion of construction5   -(Final). 

 
The absence of a development permit6 or non-compliance with a condition of approval7 
constitutes a circumstance for an enforcement notice.  
 
Who Can Issue an Enforcement Notice Under IPA? 
IPA provides8 that an assessing authority may issue an enforcement notice.  An assessing 
authority under IPA for assessable development-building work is a private certifier or a 
local government9. 
 
Accordingly in instances where a private building certifier has issued a development permit 
for a pool and fence and there has been a failure to comply with the approval, then either the 
private building certifier OR the local government can give an enforcement notice to the 
owner of the pool. 
 
This action may be taken by a local government at any time, notwithstanding that a final 
inspection has NOT been carried out by a private building certifier, provided that 
consultation occurs between the parties about the giving of the notice. 
 
However consultation is not required where it is determined that a dangerous situation 
exists.  A local government may reasonably consider that an unfenced pool, filled with 
water, is a dangerous situation. 
 
Building legislation 
The Building Act 1975 (BA) requires that, for an enforcement notice to be served, there is 
non-compliance with a particular matter in the BA.  A local government may give an 
enforcement notice for any matter of non compliance with the BA10.  
 
 
A private building certifier may give an enforcement notice ONLY for the matters relevant 
to the work for which the private building certifier has been engaged11.  

                                                 
2 BA-section 22(5) 
3 IPA-section 4.3.11 
4 SBR-section 16.B(2) 
5 SBR-section 87.I(b) 
6 IPA-section 4.3.1 
7 IPA-section 4.3.3 
8 IPA-section 4.3.11(1) 
9 IPA-Schedule 10 
10 BA-section 22(1)&(2) 
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A show cause notice is required before an enforcement notice can be issued12, except where 
it is determined that a dangerous situation exists13.  A local government or a private building 
certifier may reasonably consider that an unfenced pool, filled with water, is a dangerous 
situation. 
 
There is no statutory restriction to a local government issuing an enforcement notice at any 
time, even prior to a final inspection being carried out by a private building certifier.   
 
Who can undertake enforcement action under the Building Act 1975?   
Failure to comply with certain provisions of the BA is an offence.  The offence may be 
prosecuted under the Justices Act 1886 or the State Penalties Enforcement Act 1999 (SPEA) 
 
The SPEA provides14 that an authorised person15 may serve an infringement notice if that 
authorised person believes that a person has committed an infringement notice offence 
prescribed under a regulation16. 
 
Schedule 5 of SPER provides that an authorised person under section 1084 of the Local 
Government Act 1993 may serve an infringement notice for a breach of an identified 
section17 of the BA. 
 
The Local Government Act 1993 provides18 that a local government may appoint a person as 
an authorised person, only if the local government considers the person has the necessary 
expertise or experience, or the person has satisfactorily finished training approved by the 
local government for the appointment. 
 
For the purposes of enforcement of BA provisions relating to pool fencing, an authorised 
person does not need to be a building certifier.  The authorised person can be any person 
who has been trained for the purposes of carrying out pool fencing assessments and 
inspections. 

 
 
Contact Officer:            Warren Bolton - 07 3237 1114 
 
 DISCLAIMER:  The information contained in this Newsflash is provided by the State of Queensland in good faith. The material is general in nature and before relying on the 

material in any important matter, users should carefully evaluate its accuracy, currency, completeness and relevance for their purpose. It is not intended as a substitute for 
consulting the relevant legislation or for obtaining appropriate professional advice relevant to your particular circumstances.  The State of Queensland cannot accept 
responsibility or liability for any loss, damage, cost or expense you might incur as a result of the use of or reliance on information contained in this Newsflash. It is not intended 
to be, and should not be relied upon as the ultimate and/or complete source of information.

                                                                                                                                                                  
11 BA-section 22(3) 
12 BA-section 22(4) 
13 BA-section 22(5) 
14 SPEA-section13 
15 SPEA-Schedule 2 
16 SPEA-section 15(2)(d)(i) 
17 BA-sections 14(1),16,16(8)(2),16B(2),16D(5),16E(5) 
18 LGA-section 1084(3) 
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